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PRESIDENT’S ANNUAL ADDRESS 


Belleair, Florida, March 25, 1949 
By Ropert J. PLEuS 


Article VIII of the Constitution of our Association makes it incumbent 
upon the President to deliver an address at the opening of the annual meeting 
following his election. 


For the forty-second consecutive year, Florida State Bar Association meets 
in convention assembled, and the purpose of this constitutional provision is 
to require the President to review the activities of the Association during the 


preceding year, discuss its present status, and make recommendations for the 
future. 


At the outset, it must be understood that this is in no manner a personal 
message in the sense that credit is due the President for whatever may be 
shown to have been accomplished during the past year. It is rather a message 
from the Board of Governors and the various committees who alone have made 
possible the progress achieved during this administration. To their loyalty 
and cooperation, I pay the highest tribute. The greatest source of satisfaction 
during the year was the manner in which all individuals called upon to render 
a service to the Association responded wholeheartedly. 


Our work this year was primarily to continue the impetus given to our 
Association by the preceding administration. Many of the projects completed 
or furthered had already been started; new endeavors likewise received our 
attention. 


There were four major projects to which we devoted our primary attention, 
and the status of these is of first interest to the Association: 

1. The adoption by the Supreme Court of the new rules of procedure 
governing actions at common law. The petition was filed, praying an order 
promulgating the rules, and at the suggestion of the Supreme Court the Com- 
mittee submitted certain amendments to the chancery procedure that will make 


| 
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it correspond, as far as possible, to the schedule for filing pleadings, ete. This 
was done by means of a recompilation of the Chancery Act of 1931, as amended, 
into a complete set of chancery rules to be promulgated concurrently with the 
common law rules. Thus when adopted by the Supreme Court these rules 
together will constitute the entire code of procedure in both chancery and at 
law. The petition is with the Court and we understand there will be filed what 
is in effect a joint committee report of the committee of the Bar Association 
and the special committee appointed by the Supreme Court praying the adoption 
of the rules as filed. I might add that the special committee of the Supreme 
Court and our committee worked in close harmony and in a spirit of utmost 
cooperation; differences were ironed out and agreement reached. When the 
Supreme Court adopts these rules they will be submitted to the Legislature, 
and upon the Legislature adjourning an order will be entered promulgating 
them and fixing their effective date. In view of the concurrence by the 
Supreme Court Committee with our Committee, we feel very confident of success 
and believe that before the end of this year Florida will have as modern a code 
of civil procedure in common law actions as may be found any where in the 
country. The next project to be undertaken certainly should be the merging 
of the two procedures, the final abolition of the distinction between law and 
equity, and the creation of a modern comprehensive code of civil procedure, to 
be kept up to date by court rule. Thus we see in the near future the prospect 
of completion of the more than ten year effort on the part of this Association 
to reform our antiquated procedure and thus lighten the burden of the Courts, 
benefit litigants and the public, and in turn our own profession. 

2. The second project concerns integration of the Bar. The Committee on 
Integration was directed by the Board of Governors to carry out the thrice- 
expressed mandate of this Association and file in the Supreme Court a petition 
requesting the Supreme Court to integrate, by court rule, the Bar of this 
State. The Committee did a splendid job in drafting the petition, in briefing 
the authorities, and in submitting the documentary evidence in support thereof. 
Just enough opposition was met to spur our efforts, and the matter now rests 
with the Supreme Court. We are momentarily expecting the Court’s ruling, 
and in view of the manner in which it was submitted we have every hope for 
success. It is very probable that the Association will be called upon to assist 
the Supreme Court in drafting the final terms of the organizational set-up. 
Assuming the Supreme Court grants our petition, there is no reason why this 
cannot be finally consummated this year so that we may have, by our next 
Convention, a modern integrated Bar that will truly represent every member 
of the Bar of Florida and whose concerted voice and prestige will redound to 
the public welfare and to the better administration of justice in this State. You 
will hear more about the integrated Bar tomorrow morning when the President 
of The Missouri Bar, the Honorable Forrest M. Hempker, who was one of the 
pioneers in the movement will discuss with you its success in actual operation. 
You might be interested also in knowing that the President of the Bar and the 
Chief Justice of the Court of last resort in each one of the twenty-two States 
now having integrated Bars filed with our Supreme Court letters that were 
unanimous in stating that the integrated Bar in their respective States had 
worked well in practice, that the overwhelming number of lawyers were in 
favor of it, and that under no circumstances would they return to the old volun- 
tary system. Thus it is, that we have taken a tremendous step forward if the 
Supreme Court grants our petition and will join the other twenty-two States 
in organizing the Bar for greater public service. 


3. The third project was that concerning public relations. Our first effort, 
feeble though it was, is already bearing fruit. Under a public relations com- 
mittee, the project was submitted to the Board of Governors and approved. An 
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initial appropriation of $1,000.00 was made in order to get it under way. This 
consisted primarily of devising and disseminating newspaper advertisements 
and radio discussions designed to acquaint the public with the true function 
of the legal profession. The secondary financing of this project had to be the 
burden of the local Associations, but they responded wholeneartedly. This 
project must go forward, and under an adequately financed and integrated 
Bar should always be one of our main projects. It is my recommendation that 
instead of having a committee of fifteen with one from each Judicial Circuit, 
it would be much better to have a smaller, more coherent committee that could 
meet more frequently and thus better carry out the work. Appropriations for 
their work should be increased as rapidly as the Association can afford, and 
a more intensive interest by the local Association must be taken with the idea 
of an over-all, year in and year out program that will constantly keep before 
the public the truth as to the status of our profession, its real function, its 

prior training and qualifications, the necessity for its use, and the essential 
role it plays as the sole link between the people of a great democracy and the 
judicial branch of their government. 

4, The fourth project was that of legal aid. Heretofore the State Associa- 
tion has done little or nothing in this regard. As our State has grown and 
there have been greater concentrations of population, the need for State-wide 
activity on this project became apparent. A most able committee composed 
of volunteers interested was formed, consisting of a general over-all chairman 
and one in each Judicial Circuit, in order to assemble the data, make general 
recommendations, and lay down policies to in turn be carried out by each local 
Association, with such modifications as necessary to meet local needs. At the 
out-set this year there were only three localities in which there was a sem- 
blance of legal aid on any kind of an organized basis. As the result of this 
committee’s splendid and unselfish work, as of February Ist of this year, there 
were legal aid agencies or representatives in forty of the cities or towns of 
the State, and these will continue to increase as the need for and benefit of 
properly organized legal aid is realized. 

The Board of Governors has recommended an amendment to the constitu- 
tion that will make the Legal Aid Committee a permanent standing committee 
of the Association. 

I urge your concurrence in this recommendation. 


Thus again we have in this project indirectly, but in no small sense, fur- 
thered our public relations and have taken a definite step that will be of 
primary importance to forestall any attempt to socialize the practice of law. 
We must continue vigorously and wholeheartedly in this matter with the Legal 
Aid Committee of the State Association a permanent standing committee and 
pegin to think about making such appropriations that it may properly function. 

Thus for the four major projects. 


The remaining ones I discuss are not minor in the sense of their impor- 
tance, or in the amount of work bestowed upon them, but are continuations of 
projects undertaken and begun and to which proper attention was given. 


The draft of a new Constitution for the State of Florida. This project has 
now been completed as the result of the final report of the committee at the 
Conference of Bar Delegates yesterday. No one can ever appraise either the 
amount of work bestowed by the members of this Committe, or the service 
which has been rendered. The draft of the instrument speaks for itself. The 
Bar Association has neither gone on record that we need a new Constitution, 
nor has it gone on record that this draft is the Constitution we must have 
should a new one be adopted. Unselfishly, and as a public service, this Com- 

mittee for almost three years has quietly fulfilled its duty as authorized 
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by this Association, and now tenders to the people of Florida a complete draft 
of a new Constitution that can be used as the starting point should the people 
decide that a revision is desirable. All of the research and spade work that 
has gone into the drafting of this instrument is now given to the people 
gratuitously by our Association for such use as they may desire to make of it. 
We ask neither commendation, reward nor recompense except in the knowledge 
of the performance of a public duty, peculiarly ours as members of the legal 
profession to perform and a task well done. This Committee is deserving of 
the highest approbation and thanks ef this Association. 


The first tangible result of this committee’s fine work will be found in 
the action taken yesterday by the conference of bar delegates in recommending 
that the convention adopt Article V of the proposed constitution embodying 
the Missouri Plan for the selection and tenure cf judges as a legislative project 
to be submitted to the forthcoming session of the legislature by way of a con- 
stitutional amendment of the entire judiciary article of the constitution of 
Florida. 


If no other result is derived from the committee’s work than the adoption 
of this proposed article, reorganizing our Court system, modernizing it, taking 
it out of politics, and providing for non-partisan selection of members of the 
judiciary and assurance of their tenure in office, all the committee’s efforts 
shall not have been in vain. 


I urge you, with all the force at my command, to not only adopt this recommen- 
dation of the conference of the bar delegates, but to follow it vigorously through 
the legislature and to the people of this State as a major and vital step in improv- 
ing the administration of Justice. 


Another matter which received not only the moral but financial support of 
this Association was the intervention by it in the case of the Dade County Bar 
Association against the Keyes Company. This litigation was instituted by the 
Dade County Bar Association, and primarily financed by it. It was brought to 
the attention of the Association, through the cooperation of our Committee on 
Unauthorized Practices, and the Board of Governors directed an investigation 
to be made and upon report back to the Board of Governors it then appropriated 
sufficient money to employ counsel to represent the State Association and inter- 
vene in the cause. The case was well and properly handled and presented, and 
the result is of far reaching importance. The opinion of the Court has been 
rendered and final decree entered, enjoining the defendant from engaging in the 
practice of law by the drafting of legal instruments that create or affect legal 
rights. This is the first such case of State-wide importance and if appealed, 
as the defendant probably will, we are hopeful of a decision of affirmance at 
the hands of the Supreme Court that will once and for all stop the imposition 
upon the public by those who are not qualified by study, training and experience, 
in attempting to handle for the public and for compensation, matters involving 
vital legal rights. This case was prosecuted solely in the spirit of protecting 
the public from imposition and only incidentally protecting our profession from 
inroads. That must be the guide of all future efforts in this regard, and I recom- 
mend to the incoming administration that it vigorously resist any appeal taken, 
appropriate sufficient money to see that such is done, and then just as vigorously 
enforce the ultimate decision of the Supreme Court on a State-wide basis. 

The next project which will, we hope, shortly come to completion at the forth- 
coming session of the Legislature is that of the abolition of the diploma privilege. 
You will note from the general theme of this Convention that legal education 
and admission to the Bar is given prime importance. As an Association, we 
must always be interested in this subject. As authorized by this Association in 
convention assembled and approved by the Board of Governors, legislation has 
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been drafted which will be submitted to the forthcoming session of the Legislature 
abolishing as of a certain date the diploma privilege. There are at present 
registered in the three law schools in this State students numbering in excess of 
fifty percent of the present practicing Bar. During the next three years those 
who graduate will be admitted without examination. Severe competition makes 
for a lag in strict adherence to ethical practice. There is apparently no let up 
in the numbers who desire to study law. The screening of those who ultimately 
will be certificated by the State as qualified to practice must be done by means 
of adequate prelegal requirements, the highest of standards in our law schools, 
and finally the passing of as fair and comprehensive an examination as it is 
humanly possible to devise. Only by such means will we be able to raise the 
standards of our profession and thus resist the attacks being made upon it and 
place it in a position in keeping with its noble heritage as a learned profession 
composed of honorable gentlemen who live in accordance with a code of ethics 
that comports with the highest principles of moral law. I urge the next admin- 
istration, through its legislative committee, to vigorously represent the Associa- 
tion before the Legislature in an effort to enact this law, and I urge every 
member to immediately constitute himself a committee of one to see that such 
is done. 


Another project which received the approval of this Association at the last 
conference is that of Lawyer’s Title Guaranty Fund. 


Considering that fact, I created a special committee to cooperate wiih the 
trustees administering this Fund. The report of this committee shows the close 
liason which it had with the trustees of the Fund. The Fund has made splendid 
progress during the year. More than 700 lawyers are now members. Its use 
is increasing day by day. Much needs to be done—primarily, in the use of the 
Fund by those who are members. It is designed, solely, for the benefit of lawyers 
and their clients and its success depends entirely upon whether or not you are 
willing to use it in your title work or whether you are willing to allow this 
business, which is peculiarly ours, to continue to be syphoned off by title in- 
surance companies. 


Recognizing the importance of this Fund, the Board of Governors has recom- 


mended an amendment to the constitution which will make this committee a 
permanent standing committee of the Association. 


I recommend your concurrence in the action of the Board of Governors to 
the end that a permanent and continuous policy by the Association may be 
formulated by this committee in cooperation with the trustees of the Fund so 
that it will continue to grow and expand for the benefit of all who use its facili- 
ties, and I urge all those who are not members of the Fund to apply for member- 
ship and those who are members te vse it constantly and consistently in all of 
their title work. By this means it will grow until its financial solvency is un- 
questioned and the opinion of a member, backed by the guaranty of the Fund, 
will be accepted without question. In addition, it will do much to curb the un- 
authorized practice of law. 

Shortly following the Bercu decision by the Appelate Division of the Supreme 
Court of New York, there was created by our Association a committee to cooper- 
ate with the Accountant’s Association. This committee has functioned and 
rendered its report to the Board of Governors. In view of certain pending 
Federal legislation with reference to the constitution of the tax court and ad- 
ministrative procedure, and in view of the appeal in the Bercu case, it has been 
deemed wise to await developments before taking positive action. 
will, undoubtedly, be necessary during the forthcoming year. 


I recommend that this committee be continued, and that upon the develop- 
ments taking place that it then fulfill its purpose, namely, to bring about, by 


Such action 
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negotiations, if possible, an understanding as to the line to be drawn between 
the practice of law and the practice of accountancy, bearing in mind, at all times, 
that such decision is to be made without any compromise of our profession and 
its sole and exclusive right to engage in the practice of law and to advise as to 
legal rights. 


Last, but not least, must be mentioned the splendid work of the Legal 
Institute Committee. 


Not only did it expand its efforts and conduct seven thoroughly organized 
and properly handled Legal Institutes throughout the State, but it likewise as- 
sisted in great measure the Public Information Committee of the Junior Bar 
Section in presenting, primarily by radio discussions throughout the State, the 
meaning and legal effect of all the proposed constitutional amendments upon 
which the electorate of Florida was called upon to vote at the last general election. 
Thus it rendered a dual public service directly to the public, and in turn made 
it possible for members of the Bar to avail themselves of instruction and advice 
whereby they would be better qualified to carry out the duties of their profession. 
To the Chairman and members of this Committee, I render the gratiude of our 
Association. 


Another committee which functioned well was the special committee to 
cooperate with the joint legislative committee, and which was composed of thir- 
teen members of our Association. These gentlemen volunteered for service in 
response to a request by the Joint House and Senate Legislative Committee that 
our Association furnished a qualified lawyer to sit with each of the thirteen sub- 
committees involved in the studies preliminary to the forthcoming session of the 
Legislature. These sub-committees were each composed of a member of the 
Legislature, an accountant and a lawyer. Thus again, the Association was the 
medium whereby a real public service was rendered. 


The failure to mention other committees is in no sense a slight upon their 
efforts on behalf of the Association. Each committee has functioned, and the 
fact that with minor exceptions every committee has rendered a report this year 
attests to their sincerity of purpose and desire to serve. 


Now concerning the present status of the Association. We are larger than 
we have ever been before. Little as it is, we have more money than we have 
ever had before in spite of the appropriations that have been made. The result 
of the nominal increase in dues from $3.00 to $5.00, as effected last year, has 
not been felt fully as such increase did not got into effect until January of this 
year. It will mean roughly the difference between approximately $7000.00 and 
$11,000.00 this year. During the year 1948 dues were collected from 2258 indi- 
viduals, plus 384 students. This number will definitely increase this year, and 
on March 1, 1949 there was the sum of $5800.00 in the bank, as compared with 
$5600.00 the year before—in spite of the additional appropriations that were 
made for the projects above outlined. We thus are coming gradually to the 
point where we are breaking the log jam as to the payment of proper dues to the 
State Association. Assuming an integrated Bar with 3000 active members and 
$10.00 a year dues, you can see readily what it will mean in adequately financing 
the projects we undertake. I feel that the members of the Association now have 
the knowledge that they are getting something out of the Association and are 
willing to contribute financially toward its efforts. We must continue to raise 
our dues until they reach the point that all can readily afford to pay and yet 
we not be required to function on a shoe string. When we think that the current 
budget of the integrated State Bar of California this year calls for approxi- 
mately a quarter of a million dollars, we see how far behind we are in attempting 
to function on $10,000 to $12,000. 
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The past year, as you can see, has been a busy one, but it has not been without 
its compensating features. It was a real privilege to serve as your President, 
and the loyalty shown will always be an inspiration, and the friendships made 
will endure throughout the years. 


At the conclusion of this Convention, we shall turn over to the next admin- 
istration a Bar Association imbued with an esprit de corps, a professional con- 
sciousness and a realization of its responsibilities such as seldom manifested 
themselves in the past. With the continuation of these factors, ever-increasing 
as our Association develops and expands in its service to the public and to our 
profession, our influence for good in the State, in the administration of justice 
through its courts, and in the fields of unselfish public service, will be unbounded. 
The beginnings have been made. The future of our Association and our pro- 
fession in this State is in your hands. 


BULLETIN BOARD 


The Board of Governors are discussing the possibility of the Florida State 
Bar Association holding another meeting in Havana, Cuba. Many of you recall 
the wonderful time had about ten years ago when the Association met in 
Havana. An expression of opinion is desired by local bar groups. Therefore, 
it is suggested that the matter be brought before the local associations at the 
earliest meeting possible and that the action of the association in respect to 
holding the next meeting in Havana be conveyed to the President, Richard H. 
Hunt, Shoreland Building, Miami, Florida. 


| 
| 
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STATEMENT OF RECEIPTS AND DISBURSEMENTS 
FROM MARCH 1, 1948 to FEBRUARY 28,1949 


RECEIPTS 

Membership Dues—1949 @ $7.00 $ 910.00 

Membership Dues—1949 @ $5.00 2,580.00 

Membership Dues—1948 @ $5.00 _. 305.00 

Membership Dues—1948 @ $3.00 3,826.50 $ 7,621.50 
Advertisine—tLaw Journal 2,289.16 
Interest U. S. Bonds—Series G 75.00 
Convention 1,325.00 
Miscellaneous 301.87 
Balance—Cash in Bank March 1, 1948 _... 5,605.73 
TOTAL CASH AVAILABLE $17,967.77 

DISBURSEMENTS 
Convention Expense _.. $ 866.37 
Legal Institutes 617.96 
Postage and Express 251.24 
President—Expense 291.44 
Secretary—Expense 3,590.00 
Committee—Expense 1,600.23 
Clipping Service 90.00 
Office Supplies 119.54 
Printing 185.64 
Social Security and Withholding Tax (Salaries) —- 391.30 
Office Furniture & Equipment 6.68 
Junior Bar—Expense 3.89 
Publishing Journal 3,884.78 
Miscellaneous Expense and Refunds 205.76 
Total Disbursements for Period $12,104.83 
Balance—Cash in Bank February 28, 1949 _......- 5,862.94 
TOTAL DISBURSEMENTS AND CASH BALANCE _.. $17,967.77 
RESERVES 
Investment in U. S. Bonds—Series F $ 1,850.00 
Investment in U. S. Bonds—Series G 3,000.00 $ 4,850.00 
CERTIFICATE 


Pursuant to my engagement, I have made an examination of the books and 
records of the Florida State Bar Association for the period from March 1, 
1948 to February 28, 1949, and in my opinion, the statement above fairly repre- 
sents the operations, cash balances, and investment of the Association for the 
period under review. 


R. E. WATERMAN, Auditor 
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OUR AMERICAN HERITAGE* 


By FRANK E. HoLMAN, President American Bar Association 


Exactly what do we mean by “Our American Heritage?” The dictionary 
defines heritage as “that which is inherited—a lot, condition or status into 
which one is born.” Hence our American Heritage is not something we have 
earned or established for ourselves. Moreover, it is something like an interest 
in property we may have inherited—which both we and our children may lose 
if we do not guard and protect it. 


We say that our American Heritage consists of certain basic rights or free- 
doms—freedom of worship; freedom of speech and of press, including the 
right to criticize the government and public officials; freedom of assembly; 
freedom from unreasonable search and seizure as to our persons and prop- 
erty; freedom to own property, to work in localities of our choice; freedom 
to act as free men in all our endeavors insofar as the exercise of this freedom 
does not conflict with the public interest and is not contrary to law. 


If we were to try to sum up in one phrase our American Heritage, it would 
be “LIBERTY UNDER LAW.” Liberty without law is license and law without 
liberty is tyranny. 

We must not forget that the world moved on for many centuries without 
any understanding of or any apparent desire for such a form of government 
as our fathers thought out, adopted and handed down to us. In truth and in 
fact as a form of government a constitutional and representative common- 
wealth or a republic is historically a recent development and stiil an unproved 
experiment. Autocracy of every kind is opposed to representative and consti- 
tutional government, whether it be the autocracy of king and lords or the autoc- 
racy of Fascism, Nazism or of the proletariat, or the autocracy of execusive 


fiat operating through innumerable bureaus, or the autocracy of state socialism 
based on paternalism. 


The American experiment of a constitutional and representative republic is 
a complete antithesis to all ideas of personal and absolute governments. It in- 
volves no idea of executive dictatorship or legislative omnipotence nor any idea 
of class absolutism as in Communism, nor of mass absolutism as in a pure demo- 
cracy, nor of caste as in oriental countries. Its fundamental idea is government 
by the consent of the governed, but with such constitutional guarantees and such 
checks and balances and such fixity, certainty and uniformity of law that no 
special privileges or immunities shall accrue to any citizen or class of citizens 
whether it be business, labor or agriculture. 


If we were to single out any particular document of most importance to the 
preservation of our American Heritage it would be the Constitution. In this 
document are the effective guarantees of our freedoms and only to the extent 
that we understand the Constitution and protect and defend it, we will succeed in 
preserving our freedoms. I need not review the critical period of American 
History following the Revolution as a result of which our Constitution was 
adopted, but after many discouraging debates and great labor and effort by 
sincere patriots, many of them lawyers, our Constitution finally came into being 
on the 17th day of September, 1787. It was a document of such balance and 
such perfection that Gladstone said it was ‘“‘the greatest instrument ever struck 
off by human hands at one time,” and Lord Bryce, probably the greatest student 
of government of his generation, declared that the American Constitutional Con- 
vention was “‘the greatest body of men that ever sat in a single chamber.” 


*Address delivered at the Banquet, Annual Convention, Belleair, Florida, March 
26, 1949. 
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Why did our wise forefathers adopt a written Constitution? The English had 
no written Cunstitution nor did any other country of that time. The so-called 
English Constitution had been built up through several hundred years by adding 
one precedent t: another. 


The English never adopted the concept of coordinate branches of government. 
Under the English system, Parliament—the legislative branch, became and has 
remained more or less omnipotent. Parliament can do anything that its majority 
for the time being may choose. It could and did condemn men for treason with- 
out what we call “due process of law”, and send them to execution and forfeit 
their property. The framers of the American Constitution believed that no man 
and no one body of men is wise enough to be entrusted with omnipotent powers 
and hence they consciously placed limitations upon the power of Congress and also 
upon the power of the executive. 


Our Congress as well as our executive branch of government has sometimes 
attempted to override the limitations of our Constitution and to violate the 
fundamental rights guaranteed by it. But the courts have always been open 
to the citizen and as Mr. Justice Brandeis once pointed out, “The citizen is en- 
titled to protection through the courts not only against unwarranted acts of 


Congress, but also as against unwarranted acts by the executive department of 
government.” 


Article III of the Constitution is of the greatest importance in that it spe- 
cifically vests all (not part, but all) the judicial power of the United States in 
one Supreme Court and in such inferior courts as the Congress may from time 
to time establish, and the same article says, “The judicial power shall extend 
to all cases in law and equity arising under this Constitution and the laws of 
the United States.” 

Article VI says, “This Constitution and the laws of the United States which 
shall be made in pursuance thereof shall be the supreme law of the land and 
judges in every state shall be bound thereby, anything in the Constitution or 
laws of any state to the contrary notwithstanding.” It is intended that the 
Supreme Court and every other court shall be open to every citizen rich and 
poor—even to non-citizens—for the protection of life, liberty and property. In 
exercising the judicial function the Constitution says that the judges shall be 
bound by the Constitution and the laws made in pursuance thereof. They are 
not bound and under their oaths they must not be bound by a law not made in 
pursuance thereof and hence in violation of the Constitution. This, you say, 
is all elementary—but it is the basic difference between our form of govern- 
ment and that of other so-called democratic governments. 


Many other countries, including Russia, have adopted written constitutions 
which, if you will read them casually, seem somewhat similar to our own, but 
their citizens do not enjoy similar protection as to life, liberty and property be- 
cause—and almost exclusively because—they do not have an independent judi- 
ciary where they may have their day in a court, independent of the executive 
and legislative branches of government. 


There is no provision in the Russian Constitution that all judicial power, 
both at law and in equity, shall be vested in the regular courts. The omission 
of this very simple provision leaves the executive, whether single dictator or 
politburo, free, and lawfully free, to set up special courts where the executive 
may lawfully and in secret cause citizens to be tried one day and to be banished 
or shot the following day—just as an English king like Henry VII, resenting 
the independence which the English courts were attaining, lawfully set up a 
court like the Court of the Star Chamber. It is the simple provision which I 
have referred to in our Constitution which gives us an independent judiciary, 
independent of executive and legislative power, plus the tradition of a courageous 
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Bar where lawyers have been willing fearlessly to assert and vindicate the 
rights of the citizens that have chiefly protected and assured our individual 
freedom. Hence the vital importance often overlooked today of guarding and 
protecting this complete separation of the executive and judicial departments 
of government without which separation the courts would lose their independence. 
Anything that affects the independence of the judges is a blow to the con- 
tinuance of Constitutional Government. 


History, even modern and recent history, is full of instances of men and 
women being imprisoned for indefinite periods without trial. Through our 
writ of habeas corpus anyone arrested may insist upon a prompt examination 
in open court of the alleged causes of his confinement. He is entitled to a 
speedy trial with the help of a lawyer, to a trial by a jury impartially selected 
and to have witnesses called in his favor at the expense of the state, and he is 
presumed innocent until proved guilty. 


Not only is a man thus protected in his person, but he is equally protected 
in his property. The Constitution says his property may not be taken without 
just compensation and due process of law. 


In addition to the protection of his person and his property as such—his 
independence of mind and spirit are guaranteed protection by the Constitution 
through the courts. He has freedom of speech and of press and of assembly 
and of worship. 


Have you seriously considered how comparatively few other people in the 
world have this heritage of personal and property guarantees and this freedom 
and independence of mind and of spirit? Only a very small part of the world’s 
total population have had or now have such guarantees and freedoms. Many 
paper declarations of freedoms have been adopted from time to time in other 
lands, but they have remained paper declarations. The genius of the founders 
of our government was that they implemented the declarations with the prac- 
tical machinery of an independent judiciary where the average citizen could 
secure to himself the guarantees and freedoms set forth in the Constitution, not 
only as against other individuals or groups of individuals, but even, as already 
indicated, as against the government itself. 


Even the jury system and the writ of habeas corpus as known and operative 
in English-speaking countries are either unknown or non-operative for all prac- 
tical purposes in most other parts of the world. Of the total world population 
of 2,200,000,000, only about 350,000,000 people have had any experience in or 
knowledge of a form of government which primarily concerns itself with the 


dignity and independence of the individual rather than with the glorification 
of the state. 


But all this great heritage we have been inclined to accept as a matter of 
course. In time of war the citizenry has rallied magnificently to the protection 
of our freedoms as against foreign foes, but we can lose our freedoms, and 
perhaps have lost some of them, by inattention and by giving more concern to 
our business and professional interests than to the public service. There have 
been and will continue to be those among us who have only a negative or casual 
attitude, or at least only a non-affirmative attitude, toward our duties as 
citizens. We need to remember and to repeat over and over again to ourselves 
the words of Thomas Paine, “Those who expect to reap the blessings of free- 
dom must undergo the fatigues of supporting it.” 


Besides those who are merely negative and casual, we have those among 
us who either knowingly or ignorantly distort and undermine our institutions. 
Sometimes it is a sincere reformer, sometimes a demagogue, sometimes an out- 
right foreign agent or sympathizer. Most of these including the reformer and 
the demagogue, act affirmatively and often there are those who merely poke 
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fun at our institutions either for flippant or sinister reasons. At a radio sym- 
posium recently, a well-known professor asserted, “that there must be a cecep- 
rooted urge in western culture for consulting oracles, otherwise how can we 
explain the peculiar power possessed by the Supreme Court of declaring an 
act of Congress unconstitutional.” But if the Supreme Court could not declare 
an act of Congress unconstitutional, then we would have a mere form of parlia- 
mentary government with Congress completely omnipotent. 


As lawyers, we must meet all these attacks against our government and the 
Constitution affirmatively and not remain merely negative or casual. To pro- 
tect our great heritage both as individuals and as a nation we must take the 
time and effort to be active and affirmative in our citizenship. That we do 
‘so is more important by far than that we get fees or wages or that the people 
shave better houses or clothing or even better food. We will have none of these 
and little opportunity to get them for ourselves and our children if we lose the 
freedoms and the rights we enjoy under our Constitution and Bill of Rights. 


At least two important affirmative things must be done now and always by 
each one of us. First, we must see to it that we actually understand and appre- 
ciate our rights and freedoms. We must understand how precious our heritage 
is—how many years and lives, and how great a sacrifice by our forbearers, it 
ttook to achieve these rights and freedoms and how great the loss if we should 
ilose them or any substantial part of them. Next we must see to it that our 
‘children are so taught that they understand their heritage. This process of 
‘continuing education for ourselves and our children is primary, but during re- 
cent years has been overlooked. 


We need to take particular stock of our present situation in the field of 
education—both public and private education. Since the time of World War I 
the so-called “social studies” of politics, sociology, economics and psychology 
have largely monopolized the curricula in our colleges and universities, and even 
in our high schools. For a number of years—in fact for about twenty-five 
years— a student has been able to graduate from most any American college 
‘or university and receive an AB degree without having had any work in English, 
except on the composition side—that is, no work in English or American litera- 
ture as such—no work in English history or in American history, as history— 
no science, no mathematics, no language, ancient or modern, but instead only 
cecurses in political, economic and social theory, with the result that many college 
students for nearly a generation, have missed the discipline of the definite and 
exacting studies and the intellectual and moral discipline that comes from work 
in history, science, mathematics and literature. Is it any wonder, therefore, 
that Vassar and Columbia University succeeded in producing an Elizabeth 
Bentley? 


I hold no brief for sume of the methods that have been followed in State and 
Congressional investigations of UnAmerican Activities, but, if nothing else had 
been disclosed by the recent investigations in Washington except the situation 
as to Miss Elizabeth Bentley, the investigations would have accomplished a sig- 
nificant disclosure to the American people—more significant than all the dis- 
closures that may have been made with respect to Russian espionage and Com- 
munist infiltration by foreign born persons—for here’s the case of an American 
girl, of five generations of American forebearers, who went through American 
schools and was an honor graduate of a leading college—Vassar—and an out- 
standing university—Columbia—who testified, under oath, that she had never 
had a course in American history or any course of study which had taught her 
any knowledge of or appreciation for or loyalty to American institutions, and 
hence was an easy victim of the ideological glories of Communism. I warn you 
that this is not an isolated case. I could give you similar instances that have 
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come under my personal observation in examining young men for various scholar- 
ships during the last twenty years; and even in examining Boy Scouts, qualify- 
ing to become Eagle Scouts, you will find that even these young men, do not 
usually get enough training in history in the public schools to pass an examina- 
tion for the Boy Scout merit badge in American Civics. 

The study of American History has been so far ignored in our public schools 
that it has become necessary for the legislatures in various states to pass acts 
compelling school authorities to teach American History. Such an act was 
passed in the state of Missouri last year and a similar Bill was introduced last 


month in the Illinois legislature. Similar bills have been introduced in other 
states. 


If there is any justification for our enormous outay of public funds for 
public education it is that our schools, colleges and universities should train 
men and women for citizenship and give them a knowledge and appreciation 
of their own form of Government and inspire in them an abiding loyalty to 


their own country which neither Communism or any other foreign ism can 
undermine. 


The Christian religion grew and developed and has been sustained by the 
constant reading of its sacred book, the Bible. In order to preserve our free- 
doms, it is necessary that similar attention be given to American History, es- 
pecially American Constitutional History, and that each generation be taught 
to read and reread and to understand—with such an understanding that it will 
be as difficult for Communism or any other alien ideology to supplant the 
American concept of government as it would be for Paganism to supplant 
Christianity in the minds and hearts of Christians. 

Our philosophy of government is in its essence, then, simply the maintenance 
of individual freedom and the basic rights to life, liberty and happiness which 
God intended men to have. Our forefathers, while they stood above all men 
for the idea of individual liberty, they knew that liberty in the abstract meant 
little and that to have actual liberty it must be implemented by a form of gov- 
ernment enabling the individual to have his day in an independent court for the 
protection of his freedoms. 


As I have already reminded you, the basic principles upon which our govern- 
ment was founded is the idea that men are endowed by their Creator with certain 
natural and inalienable rights. Never before in History had a government 
been so organized. Theretofore, government had granted freedoms and privi- 
leges to the people—but now the people said, “We are endowed by our Creator 
with natural rights and freedoms and the only reason for having a government 
is to protect these rights and freedoms which we already have.” On this basis, 
the people listed in their Constitution those specific functions which they wanted 
the government to handle and they forbade government officials to do anything 
not authorized by the Constitution, and to make doubly sure the people added 
a Bill of Rights—really a Bill of Prohibitions specifically prohibiting the Con- 
gress making laws impairing these rights. And then to make absolutely sure 
that no government official would in the future misinterpret the proposition 
that the Federal government was the servant and not the master of the people 
—the people added two important overall restrictions that: 

1. “That enumeration—of certain rights shall not be construed to deny— 

others retained by the people”—and 

2. “The powers not delegated to the United States by the Constitution are 

reserved to the States or to the people.” 


It is this important basic concept of government that the public schools for 
a generation have been derelict in teaching. The same basic concept is being 
ignored in connection with the so-called International Bil! of Rights Program. 
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The sponsors of this program are acting on the theory that Human Rights can 
be declared and conferred by legislative fiat—to wit by the General Assembly of 
the United Nations. Once this theory is adopted, then any iegislative fiat which 
confers these rights may later withdraw, limit, or condition these rights. There 
is not time on this occasion to discuss the international “Bill of Rights” pro- 
gram including the so-called Genocide Convention but all together they raise 
important iegal and constitutional questions affecting our basic concept of gov- 
ernment and may subject our citizens to trial in international courts. 

Ladies and Gentlemen, our generation is not to found new lands or conquer 
the forests and the plains by warring with savage men or savage beasts, nor 
are we to build a new nation as did our forefathers. Our task is to maintain 
and preserve for our children and our children’s children the great heritage be- 
stowed upon us—it is to uphold and defend this great heritage against all per- 
sons that would undermine it from within and against all forces that would 
challenge it from without. This is to imitate the virtues of our forefathers and 
to make our day, at least in part, as glorious as theirs. 
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MORAL TURPITUDE AND THE INCOME TAX 
By JOHN H. WAHL, JR., of the Miami Bar 


Speaking for the majority of the United State3 Supreme Court, Mr. Justice 
Murphy recently announced that “moral turpitude is not a touchstone of taxa- 
bility.” This was a prelude to the Court’s decision that one Laird Wilcox, who 
had embezzled and subsequently dissipated in Reno gambling houses some twelve 
thousand odd dollars, was free of any liability to pay income tax thereon.! 


Wilcox was a bookkeeper and his defalcations were accomplished by with- 
holding cash payments from his employer’s customers. Having control of the 
books no one suspected his activities and certainly not their extent until he had 
gotten away with $22,896.01. Of this total approximately $12,000 was purloined 
during 1941, and it was that taxable year which was under review. In the light 


of the Court’s decision the proceedings were discontinued in respect of the $10,000 
embezzled in 1942. 


The majority based its decision upon the proposition that Wilcox was legally 
liable to make restitution and thus the funds did not constitute taxable income 
under the statute.? 


Mr. Justice Burton dissented. He said, in effect, that any liability to restore 
the funds was purely theoretical because they had been completely dissipated. 
He endorsed the philosophy that tax liability should rest “upon the enjoyment 
by the taxpayer of privileges and benefits so substantial and important as to 
make it reasonable and just to deal with him as if he were the owner, and to tax 
him upon that basis.”? He intimated that there was scarcely more conclusive 
evidence of such possession and enjoyment than for Wilcox to have lost the money 
across the gambling table. 


He pointed to the double loss to the Government which resulted from the fact 
that while Wilcox did not have to pay a tax his employer could treat the sums 
embezzled as a loss and deduct them from his own taxable income.* 


Justice Burton then very pointedly (but fruitlessly) recalled several prece- 
dents which he considered directly analogous and diametrically opposed to the 
majority’s reasoning in the instant case. 


He pointed to at least two previous cases wherein embezzled funds had been 
held to be taxable income.* 


Commissioner v. Wilcox, 327 U. S. 404, 90 L. Ed. 752. 
26 U. S. C. A. 22 (a). 
Burnet v. Wells, 289 U. S. 670, 77 L. Ed. 1439 


Somewhat analogous to the formerly existing situation wherein some close 
held corporations on the accrual basis charged on their books and deducted 
from income a salary credited to a stockholder employee, family member, etc., 
who, on a cash basis, was not required to pay any tax thereon unless and 
until the salary was actually paid. All too frequently, the Government found, 
the corporation never managed to get around to writing a check, thus never 
relieving or eliminating the “hiatus.” The same system likewise was used in 
respect of interest, rent, etc. Finally in 1937 Congress plugged that particular 
loophole by 26 U. S. C. A. 24(c). (See Hearings Before Joint Committee on 
Tax Evasion and Avoidance, 75th Congress, 1st Sess. pp. 241, 242; Ways and 
Means Committee Report No. 1546, 75th Congress, 1st Sess. pp. 16, 29. Also 
Musselman Hub-Brake Co. v. Commissioner, 139 F. (2) 65. 

5. Kurrle v. Commissioner, 126 F. (2) 723; Spruance v. Commissioner, 43 B. T. A. 
221, reviewed in McKnight v. Commissioner, 127 F. (2) 572. 
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He reminded them of the taxpayer on the accrual basis who loaned money at 
usurious rates and was required to pay tax upon the increment even though un- 
paid and notwithstanding the fact that usurious interest, being unlawful, was 
of doubtful collectibility.® 


He reviewed the case wherein a railroad company was required to report as 
taxable income amounts representing fare overcharges which, under the law, 
were refundable to the passengers who paid them.* 


He suggested review of the case of a corporate official who was taxed on an 


illicit bonus in the form of bonds which he unlawfully withheld from the cor- 
poration. 


He directed attention to the case of the attorney who fraudulently mis- 
applied moneys received from his client with which to settle certain damage 


claims, and unsuccessfully disputed the right of the Government to tax the money 
* as income to him.® 


He was unable to reconcile in principle the majority’s ruling that the em- 
bezzled funds were not taxable with their concession that if Wilcox had invested 


rather than gambled them away he would have been liable for tax on any 
profits. 


Warming to his task Justice Burton pointed out many other decisions wherein 
unlawful gains had been held taxable; for example, several cases involving profits 
from illicit traffic in liquor,!! bookmaking,!* card playing,!? unlawful insurance 
policies,!* illegal prize fighting pictures!® and lotteries.'® 


He recalled the case of one Chadick, a County Commissioner in Texas, who 


was convicted for failing to pay income on certain alleged bribes received by him 
in connection with road contracts.17 


Finally he mentioned the intriguing case of one Murray Humphreys.'!* 

Humphreys was a native of Chicago. Aside from a few years in Oklahoma 
(including six months in the house of correction for petty larceny) and about 
one year in Mexico where he had fled for the purpose of avoiding arrest under 


an indictment for income tax evasion, Humphreys had apparently spent all of 
his life in the Windy City. 


In 1929 a group of six wholesale dry cleaning establishments in Chicago 
began to experience serious labor difficulties. In desperation they finally took 
the advice of a “Doctor Ginsburg” to engage the services “of a party who had 
influence with the unions.” For $10,000 to be paid in weekly installments, this 
“party” (who, incidentally, turned out to be Humphreys) promised and 
achieved remarkable success in quelling the difficulties of all parties until 


6. Barker v. Magruder, 95 F. (2) 122. 

7. Chicago etc. R. Co. v. Commissioner, 47 F. (2) 990. Cf. National Airlines v. 
Commissioner, 9 T. C. 159. 

8. National City Bank v. Helvering, 98 Fed. (2) 93. 

9. U. S. v. Wampler, 5 F. Supp. 796. 

10. Commissioner v. Wilcox, Supra, text 756 (L. Ed.) citing Johnson v. United 
States, 318 U. S. 189, 87 L. Ed, 704; United States v. Sullivan, 274 U. S. 259, 
71 L. Ed. 1037; Caldwell v. Commissioner, 135 F. (2) 488, etc. 

11. Steinberg v. United States, 14 F (2) 564; Maddas v. Commissioner, 40 B. T. A. 


572, affirmed 114 F. (2) 548; Poznak v. Commissioner, 14 B. T. A. 727. 

12. McKenna’s Appeal, 1 B. T. A. 326. 

13. Weiner v. Commissioner, 10 B. T. A. 905. 

14. Patterson v. Anderson, 20 F. S. 799. 

15. Rickard v. Commissioner, 15 B. T. A. 316. 

16. Droge v. Commissioner, 35 B. T. A. 829; Huntington v. Commissioner, 35 B. T. A. 
835; Voyer’s Appeal, 4 B. T. A. 1192. 


17. Chadick v. United States, 77 F. (2) 961, Certiorari denied 296 U. S. 609, 80 L. 
Ed. 432. 


18. Humphreys v. Commissioner, 42 B.T.A. 857, affirmed 125 F. (2) 340. 
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one of them failed to make its weekly payment. That company began to receive 
threats and finally its plant was broken into and its contents liberally sprink- 
led with acid—damage about $20,000. Meanwhile the other five parties to the 
arrangement upped their weekly ante to make up the deserter’s pro rata share, 
thus continuing undisturbed. 


Prior to this excursion into drying cleaning affairs, Humphreys had never 
been employed by or engaged in the industry. This connection however appar- 
ently spurred his amibition to acquire a proprietary interest rather than to 
continue in a merely “protective” capacity. One of his flock after being in- 
formed that ‘‘they ... (might) pick on him and tie him up and such as that” 
acceded to a suggestion that Humphreys become a part owner of his business 
—it being understood, of course, that the new partner was not expected to 
pay for his interest (which was estimated to be worth $5000). Thereafter, of 
course, only four dry cleaning establishments bore the burden of the weekly 
payments. 


Bored after a while with the new enterprise, Humphreys tiirned his talents 
to a different field. In the early evening of December 21, 1931, Robrt G. Fitchie, 
president of the Milk Wagon Drivers Union,'® was kidnapped from his home 
in Chicago. Two days later friends left $50,000 in the front seat of an auto- 
mobile of whose location they had been advised. As a result Fitchie gained 
his freedom and Humphreys (who according to the evidence picked up the 
money2") became a wealthier man. 


Pangs of conscience apparently began to bother Humphreys along about 
this time (which was strangely coincident with Al Capone’s come-uppance),"? 
because on March 15, 1932 the collector of Internal Revenue at Chicago re- 
ceived Humphreys’ first income tax return. It covered the year 1931. Imagine 
the Collector’s gratification when, on April 5 of the same year, he received 
returns covering Humphreys’ operations in 1928, 1929 and 1930. 


Back in 1928 Humphreys had spent most of his time “just hanging around 
with Dave Ostran and them” who were engaged in the beer business; in addi- 
tion he had an interest in a restaurant. In 1929 he had disposed of that interest 
and in 1931 established some kind of a connection with the General Market 
House. The character of its business and particularly the nature of Hum- 
phreys’ services do not clearly appear in the record. 


19. Humphries also had some kind of an interest in Meadowmoor Dairy at Chicago 
because on one occasion he contacted the officials of that union about obtaining 
drivers for that Dairy. The point is interesting because in 1935 the Dairy had 
trouble with the union which led to the famous case of Milk Wagon Drivers etc. 
v. Meadowmoor Dairies, Inc. 21 N.E. (2) 308; 312 U.S. 287, 85 L. Ed. 836, in which 
the United States Supreme Court approved an injunction against picketing ac- 
companied by extreme and repeated acts of violence. In justice to Humphreys 
the United States Department of Justice advises that he started the service of an 
eighteen month sentence for tax evasion on October 26, 1934, and was condi- 
tionally released on January 8, 1936. Inasmuch as he was thus otherwise engaged 
at the time of this strike, he certainly cannot be charged with any responsibil- 
ity for the violence which accompanied it. In view of his previous activities it 
seems not unreasonable to suppose that if he had been at large he might have 
been able to “protect” the Dairy Company. 

20. One of Humphreys’ companions at the scene of the pickup of the ransom money 
was identified as George ‘Red’ Barker who subsequently was killed in gang 
warfare. Inquiry indicated he was not member of the kidnapping Barker family 
of which a son “Fred and the mother “Ma” were located in a hideout near Lake 
Ocklawaha, Florida, in the spring of 1935 and killed by FBI agents in the ensu- 
ing siege. 

21. ianeeene admitted to a friendliness for Al but emphatically denied any busi- 
ness connection. “I used to like to go up there and talk to him and things,” he 
said. “but I had no affiliations.” (42B. T. A. text 866). 
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In any event his returns for 1928 and 1929 described him as a “restaurateur.” 
In 1930, for the General Market House, he became an “Inspector” and a “Super- 
intendent” in 1931. In the 1932 returns he proudly (and perhaps justifiably) 
announced himself as an “Executive.” Unfortunately, however, Humphreys 
forgot to inform the accountants who prepared his returns that in addition to 
restauranting, inspecting, superintending and executing,?? he had the rather 
lucrative sidelines previously described. This oversight proved fatal. Although 
as noted by the Board of Tax Appeals member before whom the case was tried 
“the witnesses were greatly agitated,” there was sufficient evidence to hold 
Humphreys liable for income tax on the protective payments, the dry cleaning 
business interest and the ransom money. In addition, a 50% penalty for wilful 
intent to evade was assessed against him.*? 


The report of the case makes interesting reading, relating as it does to an 
era which Chicagoans, it is to be supposed, fervently hope will not repeat 
itself. 


Adverting to Mr. Wilcox, the embezzler, (which seems appropriate at this 
point), even though he escaped tax liability, he was convicted in the State 
Court and sent to prison. After serving about one year of a 2 to 14 year sen- 
tence he was paroled. Presumably he went forth to sin no more.?#4 


There are, of course, a number of other cases involving the taxability of 
income derived from illegal sources. Among them and of passing interest are 
the cases of Mose Cohen?® and Robert L. Carnahan.?® 


Sedgwick County, Kansas, was the scene of their reputed activities and 
they, like our friend Murray Humphreys, “came a cropper” because when they 
finally got around to filing tax returns they either overlooked, understated, 
or misrepresented the nature, extent and sources of their income. Again like 
our friend Humphreys they exhibited a surprising aptitude for furnishing 
“protection.” The efforts of Cohen and Carnahan in that direction were 
exerted in favor of persons who were engaged in catering to the tastes of 
individual Kansas citizens rather than observing the laws of that Common- 
wealth. According to Judge Van Fossan of the Tax Court, before whom the 
cases were tried, ‘all reasonable inferences from the situation tend(ed) to 
support the testimony that no ‘place’ could operate in Sedgwick County with- 
out paying Cohen and to pay Cohen was to pay Carnahan.” By “place” His 
honor meant “night clubs where liquor was sold and gambling carried on, the 
operation of slot machines ... establishments where bets could be placed on 
horse racing in all parts of the country,” all of which were in violation of the 
laws of Kansas. He commented, in passing, that most of the witnesses (pre- 
sumably those called by the taxpayers) “came from that lawless fringe of 
society where arrest and the serving of time for law violations are common 
occurrences. The crimes of which these witnesses had been convicted, Judge 
Van Fossan noted, “ranged all the way from bootlegging to cattle rustling.” 


Placing considerable weight upon the fact that in the United States Dis- 
trict Court, Messrs. Cohen and Carnahan had pleaded nolo contendere to 


22. Before the Board of Tax Appeals he added “Arbitrator” to the list and mentioned 
“services” rendered to the dry cleaning establishment in which he had acquired 
the gratuitous interest. In respect of the latter the Board commented that while 
his testimony concerning the nature and extent of these “services” was too indefi- 
nite to be of any assistance he (Humphreys) was at least definite about calling 
at the plant each week for his pay. (Text 863). 

23. Our friend Humphreys also pleaded guilty to a criminal indictment for attempt- 
ing to evade tax, and was sent to prison (125 F. (2) Text 342). 

24. Wilcox v. Commissioner, supra, (L. Ed. Text 754). 

25. Cohen v. Commissioner, 9 T. C. 1156. 

26. Carnahan v. Commissioner, 9 T. C. 1206. 
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criminal indictments charging fraudulent evasion of liability upon the same 
items of income which they had neglected to mention in their returns, the Tax 
Court affirmed large deficiencies. 

One particularly interesting aspect was Carnahan’s attempt to ride the 
coattails of one Jennings*? who some years earlier had successfully skirted 
the statutory provision?* that individual wagering losses can only be used as 
an offset against personal wagering zains. Jennings had convinced the Circuit 
Court of Appeals that while he had done pretty well on betting for his own 
account, nevertheless, a gambling partnership in which he was a member, had 
done correspondingly badly and that the latter losses should be offset against 
the former gains. 

At the hands of the Tax Court Carnahan didn’t do so well with a similar 
contention. He claimed that he was in “partnership” with the various night 
clubs, ete., from whom the greater portion of his income was derived because 
he had furnished them with the necessary “hank roll’ to commence business. 
Inasmuch as this created a partnership he claimed that he should be permitted 
to offset against its gambling gains the huge sums which he had lost on per- 
sonal wagers. 

Judge Van Fossan rejected this contention on two grounds. In the first 
place, he said, the evidence did not show how much of the night club income 
was derived from gambling. In the second place he was unable to discern any 
elements of a partnership. If Carnahan got his foot in the door, he said, by 
advancing “bank roll” money to operators in need of mere temporary financ- 
ing “why was the money so advanced not treated as a loan and paid back and 
the debt discharged as soon as the club proved profitable. If the payments 
to Cohen and Carnahan were not a form of tribute, he asked, “why did the 
club owners continue to pay, year after year, some as high as 75% of the 
earnings, amounting to many times the sum claimed to have been advanced 
as the ‘“‘bank roll”? He concluded that the payments were purely for pro- 
tection.?9 

Another case of interest is that of Horace Mill®® who enjoyed the con- 
cession to operate slot machines (outlawed by State law) in various club- 
houses of the Loyal Order of Moose in the State of Ohio. Under his contract 
the local lodges got 75% of the “take”; 59% was remitted to the State Asso- 


ciation and Mills kept the remainder. 

Mills duly reported his 20% to the Treasury Department as gross income. 
The Commissioner, however, attempted to tax as additional income to him 
the 5% which Mills had remitted to the State Association. The Tax Court 
would not go along with the Commissioner on that score but it did disallow 
as an “ordinary and necessary business expense” deduction some $1400 which 
Mills had spent buying smokes and drinks for lodge members who “happened” 
to be around when the machines were opened to collect their “take.” 

As should have been noted from the foregoing, the mere fact that the source 
of one’s income is illegal does not by any means exempt such income from 
taxation. The embezzler apparently is the only adjudicated exception to this 
general rule. In other words, except for Mr. Wilcox and his ilk, one whose 
gains derive from activities or sources beyond the pale of the law is in no 
better position to avoid tax because the source was illegal than was the par- 


ricide who asked for leniency because by murdering his father he had made 
himself an orphan. 


27. Jennings v. Commissioner, 110 F. (2) 945. 
28. 26 U.S. C. A. 23(g). 
29. A conclusion subsequently strengthened by the evidence in Comeaux v. Commis- 


sioner, 10 T. C. ——, No. 29. Comeaux was one of the protectees. 
30. Mill v. Commissioner, 5 T. C. 691. 
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Having fairly well explored the subject of income where moral turpitude 
was involved, let us now turn to the opposite side of the ledger, i.e., outgo in 
the form of an alleged “business expense,” the payment of which is contrary 
to public policy. Such items frequently have been claimed as deductions. With 
a corresponding frequency, they promptly have been disallowed. 


Consider the sad case of Israel Silberman.*! 


Israel had a paint and varnish business from which, in company with other 
legitimate sources, he realized the rather substantial income of $28,000.00. 
Being an enterprising fellow who liked to utilize his spare time, he also oper- 
ated handbooks at various New York race tracks. To maintain these he paid out 
sizeable sums for booth rental and salaries to clerical employees. The total 
so expended was about $12,500. Notwithstanding a pretty substantial handle, 
Israel wasted both his time and his money because his customers “out-handi- 
capped” him to such an extent that whereas he took in $330,000, he paid out 
$339,000. 

The only bright spot in an otherwise gloomy picture was Silberman’s belief 
that for income tax purposes he could offset the expenses incurred to oper- 
ate the outlaw against his $28,000 legitimate income. (He did not try to claim 
the $9,000 deficit on actual wagering.) 


The Board of Tax Appeals promptly disillusioned him, saying: 

“ ..If petitioner had realized income or gain from his illegal gambling 
transactions such gain would be subject to income tax. . . In spite of the 
seeming inconsistency, even though income derived from an illegal business 
is subject to tax, expenditures made in carrying on of activities which in them- 
selves are in contravention of law and illegal... (are) ... not deductible as 
business expense on grounds of public policy . . .22 In United States v. Sulli- 
van (supra) the taxpayer argued that income from an illegal business is 
exempt from tax and that he did not have to file income tax returns. There 
was an allusion to the problem of expenditures made in pursuit of the unlaw- 
ful business and, commenting on that, Justice Holmes said: ‘It is urged that if 
a return were made the defendant would be entitled to deduct illegal expenses 
such as bribery. This by no means follows but it will be time enough to consider 
the question when a taxpayer has the temerity to raise it.’” 

Some years later, and apparently unaware of Mr. Justice Holmes implied 
warning, one Frank Maddas** exhibited that temerity. He sought to deduct 
amounts allegedly paid to certain prohibition officials as consideration for 
their pretended absorption in other matters when Frank’s beer trucks rolled 
past. It goes without saying that the Board of Tax Appeals made short shrift 
of the contention. 


31. Silberman v. Commissioner, 44 B. T. A. 600. 

32. This rather broad language would seem to indicate that where an illegal busi- 
ness is concerned, no expense incident to its operation may be deducted. In this 
connection, however, see Commissioner v. Heininger, 320 U.S. 467, 88 L. Ed. 171, 
wherein the Supreme Court said: “The language of ... (the statute) ... con- 
tains no express reference to the lawful or unlawful character of the business 
expenses which are declared to be deductible. And the brief of the Government 
in the instant case expressly disclaims any contention that the purpose of the tax 
laws is to penalize illegal business by taxing gross instead of net income.” That 
case involved a dentist whose mail advertisements were banned by the Post Office 
Department and for income tax purposes he claimed legal expenses incurred 
in fighting the ban. But see also Anthony Stralla v. Commissioner 9 T.C. 801, in 
which the Tax Court discussed the above language and distinguished its appli- 
cation as between an advertising dentist and the operators of a gambling ship 
off the coast of California. Many cases relating to the non-deductibility of legal 
fees for defending one accused of crime, fines, etc., are collected there. 

33. Maddas v. Commisisoner, 40 B. T. A. 572. 
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Then there was the case of Lawrence Wagner*! whose business of loaning 
money at 10% per month was rudely broken up when the District Attorney 
of Wayne County, Michigan, raided it and confiscated all the records, ete. 
The borrowers, thus released, darkened Wagner’s doors no more. He claimed 
as a deduction the loss of his investment. He got nowhere. 


Let us now turn to the case of the taxpayer who, while his business is legal, 
nevertheless finds it expedient to make certain payments which, although 
contrary to public policy, are calculated to improve business conditions. 

In this category the case of Kelley-Dempsey & Co.** is one of consuming 
interest because it demonstrates how hapless was the situation in which at 
least one contracting firm found itself. 


Kelley-Dempsey & Co. had a contract to lay pipe for a gas company in 
Oklahoma. Under the agreement the work had to be accepted and approved 
by inspectors of the Gas Company. The latter was required to furnish and 
deliver the materials. 


The contractor (Kelley-Dempsey) began to experience considerable diffi- 
culties. There were delays in the delivery of materials. The inspectors would 
permit pipe to be laid without objection and later on require it to be uncovered 
and relaid even though properly done in the first place. In various and sundry 
other ways the inspection became a series of harrassing, time consuming and 
money wasting events. 

A complaint to the Gas Company resulted in the suggestion by its Chief 
Engineer that if an inspector named Evanoff were to be placed on the Kelley- 
Dempsey payroll (he, of course, to continue as a gas company employee), the 
trouble would probably cease. Evanoff thereupon assumed the dual role of 
an “honorary” pipe layer (at $10.00 per day) for Kelley-Dempsey and an 
inspector for the Gas Company. The trouble promptly ceased and progress 
was rapid for the remaining six months required to complete the work. 

Meanwhile Kelley-Dempsey obtained another contract from the Gas Com- 
pany. Before work commenced, one Gaston suggested that if he were put on 
the contractor’s payroll he could assure harmony. Gaston was able to offer 
this assurance because as the Chief Inspector for the Gas Company he proba- 
bly considered himself to be a more appropriate liaison than his subordinate 
Evanoff. Reluctantly but inevitably Gaston was promised and thereafter re- 
ceived $1075.00 for “‘fair inspection.” 


The story does not end here because the Gas Company had another em- 
ployee—one Van Hook—who as its Assistant Chief Engineer was in general 
charge of construction activities. 

Doubtless impressed by the splendid inspection service which his colleague 
Gaston was performing, he began to wonder if his own activities might not 
be improved to the benefit of Kelley-Dempsey. Taking counsel with himself he 
concluded that such was not unreasonable to expect and having so concluded 
he passed the thought on to the contractor with the suggestion, of course, that 
such improved service naturally should be rewarded. It was to the tune of 
some $34,412,39. 

Thereafter Kelley-Dempsey Co. deducted these honorariums from its gross 
income. 


The deduction was disallowed, the Board of Tax Appeals saying: 
“The testimony tells a tale of graft. Petitioner was held up and had to 
pay... 


34. Wagner v. Commissioner, 30 B. T. A. 1099. 
35. Kelley-Dempsey & Co. v. Commissioner, 31 B. T. A. 351. 
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“No doubt that was the easiest and quickest way out of its difficulties 
but it was not necessary for petitioner to adopt that course. The courts were 
open'to it, wherein it could have proved the substantial performance of its 
contracts and demanded payment therefor. Moreover, the laws of Oklahoma 
afforded it protection against extortion—if the threats and solicitations of 
Van Hook and the others amounted to that—by the punishment provided for 
those attempting it. To be sure, the prosecution of proceedings against the 
gas company for the enforcement of petitioner’s rights under its contract 
would have been expensive, perhaps tedious, and probably would have resulted 
in the loss of any future business with that company. And the instigation of 
criminal prosecution of the gas company employees for such of their acts 
(if any) as were unlawful would be troublesome and disagreeable. But, for 
all this record tells us, the normal business conduct of the group, the commu- 
nity, would have made the doing of these things necessary, and not the adop- 
tion of the course chosen by petitioner—the ‘paying of tribute’ as it is de- 
cribed on the record. 


“Moreover, to encourage the accession to demands of this sort, both morally 
and legally wrongful, by straining the common meaning of the words of the 
statute to permit such payments to be deducted as ordinary and necessary 
expenses of operating a business would be poor public policy.” 

Consider also the case of one Blake B. Rugel?® who was the representative 
of a firm selling revenue stamps to be affixed to packaged liquor. 


The state of Missouri was on his list of presumably satisfied customers 
and affairs were progressing nicely until one day he discovered that the State 
had given an order for a sizeable stock of stamps to one of his competitors. 
Spurred by more than mere idle curiosity, Mr. Rugel discovered that the State 
Supervisor of Liquor Control had patronized the competitor at the suggestion 
of a personal friend of his, one Doherty. 


Doherty was engaged in the wrecking business and if Rugel was puzzled 
that one following that line of endeavor should be interested in such a com- 
pletely foreign subject as revenue stamps, the riddle was solved by the revela- 
tion that Doherty was a precinct captain in the Pendergast political organ- 
ization. 

As Rugel subsequently testified, “I knew I couldn’t get the remainder of 
that business unless I had Mr. Doherty working with me.” 


Acting accordingly Mr. Rugel paid to Doherty the sums of $18,763.27 in 
1937 and $14,157.70 in 1938, and deducted the same on his income tax returns 
under the guise of “commissions and brokerage.” 


Affirming the Board of Tax Appeals in disallowing the deductions, the 
Circuit Court of Appeals held there was no doubt from the evidence that 
Doherty “was being paid solely upon the basis of his political influence and 
control,” there being evidence that Doherty divided the spoils “with his 
political boss Pendergast.” 


“Payments,” said Judge Johnsen, “made as the mere purchase price of poli- 
tical influence to obtain or hold political contracts cannot soundly be recog- 
nized as constituting ‘ordinary and necessary expense” of business operations 
within the meaning of and subject to deduction under . . . (the statute).’37 


36. Rugel v. Commissioner, 127 F. (2) 393. 

37. Cf. Easton etc. Co. v. Commissioner, 35 B. T. A. 189, and New Orleans etc. Co. 
v. Commissioner, 35 B. T. A. 218 (payments to one close to State Administration) ; 
Nicholson v. Commissioner, 38 B. T. A. 190 (payments to State Senator); Textile 
Mills etc. v. Commissioner, 314 U. S. 326, 86 L. Ed. 249 (publicity, propaganda 
and lobbying expense to obtain passage of favorable legislation). 
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Last, but not least, comes the case of taxpayer who finds himself embroiled 
in a labor dispute. 

Typical is the very recent experience of Excelsior Baking Co.38 

Encountering difficulties with its unionized drivers it was informed that 
a Mr. Bernstein could solve their problems. This individual when contacted 
was duly sympathetic. He offered to become downright solicitous if per- 
mitted to distribute some $12,000 to $15,000 among certain unidentified “con- 
nections.” A down payment was made. The record does not disclose whether 
the Bakery Company officials were elated or dispirited to learn a few days 
later that Bernstein was a member of the notorious Purple Gang of Detroit. 

In any event emissaries from Bernstein appeared and from time to time 
received payments aggregating $13,000. These payments were either delivered 
on street corners or to occupants of automobiles who parked at designated 
times and places. Notwithstanding, Excelsior’s situation continued unimproved. 

Prior to this episode the Bakery Company’s regularly retained attorneys 
had successfully handled its labor matters for fees ranging from $200 to $500 
annually. When Messrs. Bernstein et al., failed to produce, these attorneys 
were called back into the picture and they succeeded in settling the dispute. 

Excelsior was, of course, denied the right to deduct its contribution to the 
Purple Gang upon the obvious ground that such payments were contrary to 
public policy. 

Finally and illustrative of the other side of the labor picture, there is the 
case of Richard Law.?® 

Law was employed as a high climber and rig-up hook tender by M & B 
Logging Co., also as business agent for the union to whcih he belonged. 

A lumber export company operating in the area had charter contracts 
covering a number of vessels. These contracts contained rigid strike clauses 
which provided for cancellation of the charters in the event strikes prevented 
the prompt loading of ships. The export company estimated that a strike re- 
sulting in such charter cancellations could cost them about $200,000. These 
estimates were not made in a moment of idle calculation. They were impelled 
by the rumor that Law’s union, then on strike against the loggers, was threat- 
ening to put up picket lines around the docks and thus prevent loading. 

To make a long story short, the export company paid out $6500 in exchange 
for a guaranty that there would be no picket lines. According to the evidence 
Law got the money. The deficiency affirmed against him by the Tax Court 
included not only the tax upon the $6500, but also a 50% fraud penalty for 
failing to report it on his income tax return. 


CONCLUSION 
The reader may have been disappointed that this discussion did not con- 
tain direct suggestions on how to save tax dollars. In that connection, however, 
it should have been demonstrated that while the Treasury Department is not 
at all finicky about sources of income, it exhibits considerable indignation 
over deductions which violate the moral code. Thus, by inference at least, the 
article suggests the saving of appreciable sums by way of the penalties and 
interest which usually accompany deficiencies arising out of either a failure 
to report illegal income or the deduction of disbursements made under the mis- 
taken assumption that in the eyes of the Treasury expediency outweighs 
public policy. 
In any event, the author hopes it reveals that tax cases are not always dry 
as dust nor entirely devoid of human interest. 


38. Excelsior Baking Co. v. United States (D.C. Minn.), decided Jan. 13, 1949, —— 
S— 


F 
39. Richard Law v. Commissioner, 2 T. C. 623. 
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Uy Opinion 


Editor’s Note: Articles or comments representing individual views, and 
in no way purporting to have any approval by the Publication Committee will 
be published in this section. Of course, what is printed will have to be 


circumscribed to some extent and shall not contain personal abuse or personal 
criticism. 


JUDICIAL ABUSES AND REMEDIES 


By ALFRED A. RAIA of the Miami Bar 


In the November, 1947 issue of the Florida Law Journal, there appeared an 
article of mine on the Rules and Regulations Governing the Conduct of Judges 
and their Enforcement. Many favorable comments were made by local and 
outside attorneys who indicated their endorsement of the ideas expressed. 
They appeared to be in unanimous accord that something positive should be 
done to correct the evil complained of. In fact, they urged that a stronger 
appeal might be timely and necessary to stimulate a more determined effort on 
the part of the local bar associations, the State Bar Association, and the Flor- 
ida Bar generally. 

As the previous article had to do mainly with the Code of Ethics estab- 
lished by the Supreme Court of Florida, there will be no extensive discussion 
of its rules save for further clarification of the subject matter that follows. 
The prime aim of this article is to briefly state the most serious abuses of the 
judiciary and their remedies. While the writer believes and repeats that only 
a very small percentage of our judges commit these abuses, yet wherever and 
whenever attorneys are compelled to submit to them, there often follows a 
serious impairment of the proper and expeditious handling of court matters. 

(It is erroneously believed that) An extended knowledge of law is not 
necessarily required of one seeking the office of judge. The law does not make 
it a necessary perequisite, but merely requires that a candidate for judgeship 
be an attorney and of a certain age. See Constitution of Florida, Art. 5, Sec. 3. 
Apparently, the law recognizes that a few years on the bench rounds out a 
judge’s legal understanding, thanks to the careful and splendid legal research 
and briefs the lawyers make him the enviabe recipient of at no extra expense 
to him. Appreciative as all jurists should be for this experience, some of them 
often develop an intolerable ego and arrogance that ill becomes the public trust 
reposed in them. Because they are placed in office by the people and are their 
servants, they should conduct themselves in office with unselfish devotion, 
courtesy and decorum, and solely in the public interest. Level-headed, well- 
poised, patient, impartial, fair, unassuming and possessed of average common 
sense they can decide every legal problem clearly and equitably, without a 
profound understanding of the law. But let them lose their mental balance 
and judicial dignity, as some often do, and it matters not how much learning 
they may have, they will be lacking in the indispensable attributes of a good 
judge. For example, let them tear up papers presented for consideration; let 
them arbitrarily refuse to hear a matter presented by an attorney; let them 
attend to personal business during court hours; let them presume that the 
courtroom and chambers are their exclusive domain where they rule rather 
than serve, causing embarrassment to persons appearing before them; let 
them commit such abuses and they breach the canons of ethics which they, too, 
are suppose to observe. 

The practice of favoring a select few in the appointment of referees, com- 
missioners and masters is an abuse unfair to the bar at large. There is no 
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reason why every lawyer desiring to serve should not have the benefit of the 
experience such appointments usually give. Appointments made in rotation 
from a list of lawyers offering to serve the court would do as much for the 
average lawyer as any legal clinic could do. At the same time, it would prevent 
politics from playing any part in the workings of our courts, and it would 
seem to be in accord with the spirit of Section 63.57 of the Florida Statutes, 
1941, providing for the appointments of masters “from among the members of 
the bar,” that is, lawyers indiscriminately and not a select few that some judges 
make a practice of appointing, thereby enriching a few lawyers and depriving 
a majority of the bar a great deal of experience. Such discrimination seems 
entirely inconsistent with the ethical requirement of impartiality on the part 
of a judge, as prescribed by the Canons of Ethics, Rule A, Section 12, wherein 
it is urged that all appointments made “by a judge to aid the administration 
of justice should have the strictest probity and imparitality and should be 
selected with a view solely to their character and fitness.” 


Abuse of discretion is most unfortunate whenever and wherever it occurs. 
Fortunately, most jurists are sensible in their use of it, and this emanates 
from their calm, unruffled and imparital attitude towards all who appear be- 
fore them, regardless of race, color or creed. Lacking in this attitude, a jurist 
is prone to inject his own personal will and prejudice in the matters before him, 
assuming erroneously that the discretion given him, in the words of Justice 
Terrell is his ‘unbridled prerogative” that surely “depends on the length of his 
foot, the state of his temper, the intensity of his prejudice.” The limits of 
discretion are well defined by the Hon. Benjamin N. Cardozo, late Justice of 
the United States Supreme Court who, in his book entitled “The Nature of the 
Judicial Process,” said in part: 


“TI think the tone and temper in which the modern judge should set about 
his task are well expressed in the first article of the Swiss Civil Code of 
1907. The judge, even when he is free is still not wholly free. He is not to 
innovate at pleasure. He is not a knight-errant roaming at will in pursuit 
of his own ideal of beauty, or goodness. He is to draw his inspiration from 
consecrated principles. He is not to yield to spasmodic sentiment, to 
vague and unregulated benevolence. He is to exercise a discretion metho- 
dized by analogy, disciplined by system and subordinated to ‘the primordial 
necessity of order in the social life.’ Wide enough in all conscience is the 
field of discretion that remains.” 


That the aforementioned and other abuses are violative of the rules of 
ethics which should govern the courts may be clearly seen from Sections 20, 
21 and 34 of Rule “A” of the Code of Ethics adopted by the Supreme Court of 
Florida on January 27th, 1941, being identical with similar sections in the code 
of ethics of the American Bar Association. They are quoted as follows: 


20. Influences of decisions upon the development of the law. A judge 
should be mindful that his duty is the application of general law to par- 
ular instances, that ours is a government of law and not of men, and that 
he violates his duty as a minister of justice under such a system if he 
seeks to do what he may personally consider substantial justice in a par- 
ticular case and disregards the general law as he knows it to be binding 
on him. Such action may become a precedent unsettling accepted prin- 
ciples and may have detrimental consequences beyond the immediate con- 
troversy. He should administer his office with a due regard to the 
integrity of the system of the law itself, remembering that he is not a 
depositary of arbitrary power, but a judge under the sanction of law.” 

“21.: Idiosyncrasies and inconsistencies. Justice should not be moulded 
by individual idiosyncrasies of those who administer it. A judge should 
adopt the usual and expected method of doing justice, and not seek to be 


170 FLORIDA LAW JOURNAL 


extreme or peculiar in his judgment or spectacular or sensational in the 
conduct of the court.” 

“34. A summary of judicial obligation. In every particular his conduct 
should be above reproach. He should be conscientious, studious, thorough, 
courteous, patient, punctual, just, impartial, fearless of public clamor, re- 
gardless of public praise, and indifferent to private, political or partisan 
influences; he should administer justice according to law and deal with 
his appointments as a public trust; he should not allow other affairs or his 
private interests to interfere with the prompt and proper performance of 
his judicial duties nor should he administer the office for the purpose of 
advancing his personal ambitions or increasing his popularity.” 


The writer humbly proposes the following remedies to discourage such 
judicial abuses. The first two are partial remedies which the legislature of 
Florida might sponsor. The next two are for the Bar Association to initiate. 
The last four are constitutional amendments. While all of these proposed 
remedies are submitted for immediate consideration of the Florida Bar, it is 
hoped that at least the 3rd and 4th will receive the most immediate attention 
of the local and state bar associations, as they offer ways to curb the injus- 
tices at once and without much delay. It is not pretended that other better 
remedies may not exist; in fact, it is one of the chief aims of this article to 


encourage a state-wide discussion and possible solution of this problem which 
has vexed the bar so long. 


In order to partially remedy some of the abuses mentioned above, the 
following two acts of the legislature are recommended for enactment and 
passage at the next session of the legislature. Only general features of the 
proposed acts are described; all legislative formalities and details are for 
those experienced in the drafting of such acts. 


The first of these proposed measures is one to correct the present evil of 
seniority in our Circuit Courts. Under the present practice, the circuit judge 
in office the longest automatically is entitled to act as senior judge with 
authority to direct the administrative work of the court. Why such a rule 
should have ever been established by the Supreme Court is beyond compre- 
hension, especially since the Supreme Court itself has the most liberal practice 
of permitting the justices themselves to select the Chief Justice, (Art. 5 and 44 
of the Florida Constitution) giving all of them an equal opportunity to be 
designated as such. The rule of seniority is partially responsible for some of 
the above abuses, since it provides the opportunity for an ambitious judge to 
get completely out of hand and to work a hardship on those having business 
before his court. While an act of the legislature is suggested for this purpose, 
it is possible that this remedy may be effected by a change of Supreme Court 
Rules since the seniority method is prescribed in and by Rule No. 2 for the 
government of trial courts in common law cases. But at most an act or rule 
enabling each circuit judge to become senior or directing judge in rotation 
would only be entirely remedial in this respect if it too gave the judges of 
the court the right by their motion and votes to remove the directing judge if 
and when he abused his authority during the time he acted as such. 


The second proposed act of the legislature is a measure to prevent circuit 
judges from arbitrarily giving references of any kind to attorneys of their 
choice. It would recognize the clinical value of giving all attorneys, choosing 
to serve, the right to be designated by the Court as masters, referees, guardians 
ad litem, and other such court appointed officials, in rotation, and thereby 
remove all discretion over such appointments from the circuit court judges. 
Such an act would prevent the use of this power of appointment to further 
political ambitions or to favor certain attorneys to the exclusion of others 
equally as capable, and it would help in affording useful court experience to all 
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attorneys expressing their desire to be appointed and would distribute mas- 
ter’s and other fees equitably among the lawyers. 


The third and fourth proposed remedies are for the Bar Associations to 
adopt; the third, to be initiated by each of the local bar associations, and the 
fourth, by the State Bar Association. Under the third proposal, the local bar 
associations are urged to make and enforce a rule prerequisite to membership 
that all members, whether of the bar or bench, take an oath that they will at 
all times obey and observe the Code of Ethics adopted by the Supreme Court 
of Florida, 1941. The creation of a court relations committee and a court 
ethics committee is further suggested; the court relations committee to study, 
draft and propose remedies for better and smoother relationship between the 
bench and bar; the court ethics committee to hear and try any charges of 
violations of the Code of Ethics; the committee to be empowered to recom- 
mend a judgment of removal or suspension from the bar association or such 
other disciplinary action as might be consistent with the nature of the charges. 
The bar association and their members should not hesitate to undertake such 
action, it being their duty to do so under Section 1, Article 1 of Rule “B” of the 
Ethics governing attorneys, which reads in part as follows: 


“Whenever there is a proper ground for serious complaint of a 
judicial officer, it is the right and duty of the lawyer to submit his 
grievances to the proper authorities. In such cases, but not otherwise, 
such charges should be encouraged and the persons making them 
should be protected.” 


The State Bar Association, by the fourth proposed remedy, is urged to 
petition the Supreme Court to provide clear and adequate means for the en- 
forcement of Rule “A” of the Code of Ethics governing judges. It is submitted 
that the Supreme Court be urged to amend Rule “A” to provide the following 
procedure in substance; whenever good and reasonable cause exists, anyone, 
attorney or layman, may file charges under oath, by petition or letter, charging 
a judicial officer with a violation or violations of Rule “‘A,” said charges to be 
addressed to the Supreme Court. Upon receipt of the above mentioned charges, 
the Supreme Court be required to appoint a committee to hear proof on the 
charges, consisting of three lawyers, three jurists and three laymen, none of 
whom, to be of the county or district where the jurist in question presides. 
After such hearing, this committee would make its recommendations to the 
Supreme Court, and the Supreme Court would thereafter base its judgment 
upon said recommendation and impose a penalty reasonably consistent there- 
with and providing for disbarment, suspension or other disciplinary action. 

The fifth remedy submitted is for an amendment of the impeachment pro- 
vision of the Florida constitution. To forestall the necessity of waiting for 
the legislature to be in session before impeachment proceedings could be ini- 
ated. This amendment would provide for the creation of an impeachment com- 
mittee of the house, to be selected at each session of the legislature and to be 
available at all times for the presentment of impeachment charges, whether the 
legislature be in session or not. Likewise, at each session of the legislature, a 
committee of the senate be selected, to be available at all times for the hearing 
of impeachment charges brought by the house committee, with authority to 
make its recommendations to the entire senate body while in session. The 
constitutions of Texas and Alabama have provisions authorizing the continua- 
tion of impeachment proceedings while the legislature is not in session. 
See Articles 5961-5963 inclusive of Vernon’s Civil Statutes of Texas and Article 
VII, Sect. 173 of Alabama Constitution. 


; The sixth remedy submitted if for an amendment to the Florida Constitu- 
tion and providing for the removal of all judges for just and reasonable cause 
shown by complaint under oath to be made by any citizen of Florida, whether 
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attorney or layman. It urges the creation of a removal committee by the 
Governor or the State upon recommendation of the State Bar Association in 
charges against Judges of the the Supreme Court and upon recommendation 
of the local bar associations in charges against circuit and other inferior 
judges. This committee would be authorized to hear proof and to make 
recommendations to the Governor for removal, suspension or other disciplinary 
action against the jurist charged. 


The seventh remedy submitted is also a constitutional amendment to pro- 
vide for removal of all judges, exclusive of Supreme Court Judges, upon peti- 
tion to be brought by the Attorney General or a State’s Attorney, in the name 
of the State, on his relation. The petition would be required to allege, among 
other things, that the suit be instituted on written request of the Governor, or 
on a petition signed by 25 or more citizens of the State, or upon petition 
signed by an equal number of practicing attorneys in the State, whose names 
are to be included in the original petition. The petition, pleadings, process and 
hearing to be before the Supreme Court as prescribed by the Supreme Court 
with precedence over all other cases. This proposed remedy contains a combi- 
nation of features contained in similar provisions under the Louisiana, Texas 
and Alabama Constitutions. A further variation of this proposed remedy 
might call for the creation of a special court to remove incompetent judges 
as was recently provided for in a constitutional amendment in New York. 


While the foregoing seven proposed remedies have to do with removal of 
judges or other disciplinary action, the eighth proposed remedy is one which 
has to do with the selection of judges, so as to discourage the possibility of 
politics having any too great influence in the choice of our judges. It is the 
Missouri Plan, the gist of which is given in Whitman’s article on ‘Behind 
the Black Robes.” Under this plan, the Governor of the State appoints a nomi- 
nating commission from among outstanding civil leaders and lawyers. This 
commission then selects three candidates it believes are qualified to be judges, 
and submits the names to the Governor. He selects one of them. The one 
selected by the Governor then serves as a judge on probation for one year. At 
the end of his one year on the bench, his name then goes on the ballot in the 
next election. The people thereafter, at the polls, are required to answer one 
question: Shall Judge Jones of the Court be retained in office. Yes 
or No? After having had an opportunity to see their candidate in office for 
one year, they should know whether he would make a good judge. To use the 
precise words of Whitman, “the wisdom of a nominating committee, the re- 
sponsibility of a governor and the will of the people combined to give Missouri 
a judiciary it can trust. Result? Today, Missouri has the best plan for judicial 
selection in the United States. Its courts are the envy of the nation.” 


The foregoing are some of the remedies the writer suggests to discourage 
the tyranny of some of our judges. Mere efforts to defeat an incumbent judge 
at the polls does not assure that his successor will not also betray his trust. 
Legislative, constitutional and other measures must be enacted and enforced 
to effectively prevent judges from violating and abusing their oaths of office. 
Adequate provisions must be made not only to keep as much political intrigue 
out of the selection of judges as possible, but they must be so completely im- 
plemented that infractions may be corrected without delay and expense. In 
this way only, will there be any assurance that our courts will be safeguarded 
for the people and reflect the democratic way of life we so highly cherish. It 
never was consistent with our sacred charters for an attorney or litigent to 
feel ill at ease in a courtroom or chamber because of the unwarranted conduct 
of a judge. Yet such a condition will continue to harrass attorneys and litigants 


unless prompt steps are taken to return the courts to the people where they 
belong. 
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It is the duty of every Florida lawyer to take the initiative now without 
hesitancy to liberate the courts, for they must have free and unhampered access 
to these courts if they are to properly perform their duty to their clients and 
society. Let them not be found wanting in the fearlessness and determination to 


help to make the “courts exist to promote justice and thus to serve the public 
interest.” 


Lawyers are invited to communicate with the writer and submit their 
suggestions and ideas how best to secure a permanent solution to this problem. 
They are especially urged to do so without delay, so that a great percentage of 
the bar may be heard from, to thereby register their approval or disapproval 
of the remedial action proposed. 


BULLETIN BOARD 


There will be a meeting of the Board of Governors at 10:00 A. M. Saturday, 
May 14th, at the George Washington Hotel, Jacksonville, Florida. Anyone 
having matters which he wishes discussed by the Board of Governors should 
communicate same to the President, Richard H. Hunt, Shoreland Building, 
Miami, Florida. 
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HAROLD W. COLEE, Jr., has be- 
come associated with the firm of 
Kitchen and Schwartz, Suite 712-715 
Professional Building, Jacksonville. 
Mr. Colee was graduated from the 
Florida Law School in June of last 
year. 


J. WILLIAM NORMAN, Jr., former 
associate professor of law at Stetson 
University, announces the opening of 
a law office in the Harvey Building, 
West Palm Beach. 


L. C. CROFTON, W. D. WILSON 
and A. MAX BREWER, announce the 
formation of a partnership for the 
practice of law, under the firm name 
of Crofton, Wilson & Brewer, Titus- 
ville. 


T. T. OUGHTERSON and LEWIS 
M. FRANCIS announce the dissolution 
of their law partnership. Lewis M. 
Francis is withdrawing from the prac- 
tice of law to enter private business in 
Lima, Ohio. T. T. Oughterson an- 
nounces that HARRY B. DONLEY, 
who has been associated with Oughter- 
son & Francis, has joined him in a 
partnership for the general practice of 
law under the firm name of Oughter- 
son & Donley, Stuart, Florida. 


PERRY A. NICHOLS, WILLIAM C. 
GAITHER and WM. CLINTON 
GREEN announce the formation of a 
partnership under the firm name of 
Nichols, Gaither & Green, with offices 
at 207 Shoreland Building, Miami. 

J. TOM WATSON, recently Attor- 
ney General of Florida announces the 
opening of offices for the practice of 
law in the Stovall Professional Build- 
ing, Tampa. 

GILES J. PATTERSON, heretofore 
engaged in the practice of law under 
his own name and JUDSON FREE- 
MAN, RAY W. RICHARDSON, Jr., 
and FRANK L. WATSON, who have 
been practicing under the firm name 
of Freeman, Richardson and Watson, 
have formed a partnership for the gen- 
eral practice of law to be known as Pat- 
terson, Freeman, Richardson & Wat- 
son, with offices in the Florida Na- 
tional Bank Building, Jacksonville. 
Gray C. Ramsaur will be associated 
with them. 

ARCHIBALD M. BLACK (formerly 
Assistant Attorney, Right of Way 


Division, State Road Department of 
Florida) announces his return to the 
general practice of law at 50 North 
Federal Highway, Dania, Florida. 
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LEON F. WEAVER and FRED- 
ERICKA E. COOK announce the open- 
ing of a law firm under the name of 
Weaver & Cook, 10914 E. College Ave- 
nue, Tallahassee. 

A. MACK WING announces the 
opening of his law office at 804 Florida 
National Bank Building, St. Peters- 
burg. 

WILLIAM H. CAREY, has joined 
the firm of Carey and Harrison in the 
Florida National Bank Building, St. 
Petersburg. 

WILLIAM C. CRAMER is asso- 
ciated with the William G. Gardiner 
law office in St. Petersburg. 

WILL A. NASON has opened 2 law 
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office in the Worth Building, 120 
South Dixie, West Palm Beach. 

ARTHUR T. RATCLIFFE has 


opened an office in the Gulf Beach 
Bank Building, at Pass-a-Grille. 

CHARLES A. WADE is associated 
with his uncle, Purl G. Adams, in 
Crestview, in the law firm of Adams 
and Wade. 

DOUGLAS B. SHIVERS has ovened 
law offices in the Midyette-Moor 
Building, Tallahassee. 

CHARLES E. BECHT, from Jack- 
sonville, is associated with J. M. 
Sample in the law business, with of- 
fices in the St. Lucie County Bank, 
Fort Pierce. 


Lifer Record 


JOHN A. STEWART, well known 
Bradenton attorney and member of a 
pioneer Manatee County family, died 
March 30, after a short illness. A na- 
tive of Marion County, the deceased 
was the son of Professor J. M. Stewart 
and Mrs. Mary Leonora Stewart. The 
family moved to Manatee County in 
1905. He was admitted to the Florida 
bar in 1916 and had practiced law in 
Manatee and Bradenton almost con- 
tinuously since that time. He was a 
veteran of World War I and was an 
active member of Kirby Stewart Post 
No. 24 of the American Legion, in 


Closed 


which he took a lively interest. Mr. 
Stewart had always been active in 
political affairs and was prominently 
identified with the States Rights group 
in the 1948 national presidential elec- 
tion campaign. He spent two years in 
Washington as an attorney for the Vet- 
erans Administration, resigning to re- 
turn to Manatee County for the purpose 
of supporting the Thurmond-Wright 
ticket in the 1948 election. Survivors 
include: two sisters, Misses Katie «nd 
Leonora Stewart, and three brothers, 
Dan, William S., and J. S. Stewart, all 
of Bradenton. 


Local Bar 


Addison P. Drummond, of Boni- 
fay, was elected President of the 
FOURTEENTH JUDICIAL CIRCUIT 
BAR ASSOCIATION at a meeting of 
the group held on Saturday, February 
19th. Other officers named at the same 
time were: Ben F. Barnes, of Mari- 
anna, vice-president, and Harvie Bel- 
ser, of Bonifay, secretary-treasurer. 
Florida’s Attorney General, Richard 
W. Ervin, was a guest speaker on the 


program held at Hotel Chipola, and 
heard on the same program was George 
B. Carter, of Orlando. Presiding was 
County Judge Robert McCrary, retir- 
ing president. Guests were present 
from DeFuniak Springs and Quincy. 
Forty-five members of the circuit bar 
association were in attendance. Com- 
prising the association are six counties: 
Jackson, Washington, Bay, Calhoun, 


Gulf and Holmes. 
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GUARANTY 
FUND 


LAWYERS’ TITLE GUARANTY FUND 


Phone 2-1646 


P. O. Box 2671 


Orlando, Florida 


TRUSTEES MEETING 


The Trustees of the Fund held a full 
and well attended meeting at the 
Belleview-Biltmore Hotel in Belleair 
on March 23, immediately preceding 
the State Bar Convention. We would 
like to reproduce here the complete 
minutes of the meeting, in order that 
both the Fund members and Associa- 
tion members be thereby informed in 
detail about the actions and enuncia- 
tions of policy by the Trustees. How- 
ever, because of space limitations we 
can report here only the highlights. 


Mr. Loder Patterson, formerly the 
owner of an abstract company in 
Ocala presented to the Trustees a pro- 
posal for altering the financial struc- 
ture of the Fund. Chairman Barnes, 
on motion of Trustee Donn Gregory, 
appointed a committee composed of 
General Counsel George B. Carter, as 
Chairman; Trustees Clayton, Wolfe, 
Atkins, Gregory, Dial, Savage, Bentley 
and Robert J. Pleus. This committee 
was instructed to meet and study this 
and other proposals and report its 
recommendations to the Trustees by 
letter within forty-five days. As we go 
to press, the committee has met but its 
report has not been rendered. 


The Trustees instructed the Execu- 
tive Secretary to attend the Legisla- 
tive session at Tallahassee and 
maintain an alert for unfavorable 
legislation. 

By unanimous vote the following 
Trustees were elected to membership 
on the Executive Committee: Ray- 
mond E. Barnes, Chairman; William 
Dial, Vice-Chairman; Charles Savage, 
Ed R. Bentley and Donn Gregory. 


AMERICAN BAR PRESIDENT 
ADDRESSES TRUSTEES 


Honorable Frank E. Holman of the 
Seattle Bar, and President of the 
American Bar Association attended a 
portion of the Trustees meeting and 
spoke briefly to the Trustees. Mr. 
Holman commended the Trustees and 
the Florida Bar on taking a most pro- 
gressive and forward looking step in 
preserving and recapturing a major 
phase of the work of our profession; 
stating that he had read of the Fund 
in the AMERICAN BAR JOURNAL. 
He said that Bar Associations in other 
states were watching our efforts and 


were wishing us every success. 
* * 


Honorable Robert J. Pleus, retiring 
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President of the Florida Bar attended 
most of the meeting and participated 
in and contributed to the discussions. 
Mr. Pleus has been an active and in- 
terested supporter of the Fund since 
its inception. His aid and advice have 
proved most helpful. During his presi- 
dency he used his good offices to for- 
ward the welfare of the Fund, and we 
here express the thanks of the mem- 
bership for his fine service. It is ap- 
propriate to add at this point that our 
new President, the Honorable Richard 
H. Hunt, of Miami, has tendered his 
full and enthusiastic support to the 
Fund program and personnel. 


CALDWELL VETO 
SUSTAINED 


Some members may recall House Bill 
524 passed by the 1947 Legislature and 
vetoed by Governor Caldwell. In his 
veto message the Governor said: 

“The Act appears to be designed 
to create a monopoly for those 
title insurance companies now do- 
ing business in the State of Flor- 
ida and for large corporate organ- 
izations. I particularly object to 
Sections 10, 16, and 18 of this 
Act. 

“Section 10 permits a foreign 
insurer to do business in Florida 
without making the same deposit 
as a domestic insurer. This would 
leave the citizens of Florida with- 


amination by the Commissioner 
and require approximately one 
thousand attorneys to pay a fee of 
$5.00. 

“In addition under this Act this 
organization would be required to 
pay an equal amount in annual 
occupational license fees for each 
attorney, thereby placing not only 
an unnecessary burden upon the 
attorneys but also a_ dispropor- 
tionate financial burden upon the 
said organization. 

“Section 18 gives the Commis- 
sioner very broad powers over 
agents and permits him to sus- 
pend or revoke a license for 
grounds which are vague and in- 
definite. A hearing is provided 
for and a court appeal is author- 
ized, but trial de novo is not 
authorized nor does it require that 
the hearing before the Commis- 
sioner stenographically re- 
ported or a record made. I am 
fundamentally opposed to placing 
such power in the hands of one 
person, notwithstanding the fact 
that I have utmost confidence in 
the man who now occupies the po- 
sition. 

“For the foregoing reasons, I, 
therefore, withhold my approval 
from Committee Substitute for 
House Bill 524, Legislative Ses- 
sion 1947, and do hereby veto the 
same.” 
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out the protection such an Act 
should afford and might force 
them to go out of the State to 
enforce judgments. 

“Section 16 defines agents and 
requires such agents to make ap- 
plication to the Commissioner and 
to take an examination. These 
applications are required to be 
accompanied by a filing fee of 
$5.00. There are many instances 
where attorneys now would be 
classified as agents and under the 
proposed plan of an organization 
sponsored by the State Bar Asso- 
ciation, all of the attorneys par- 
ticipating therein would be so 
classified. This would subject all 
of said attorneys to a written ex- 


The Executive Secretary, as_ in- 
structed by the Trustees has been in 
Tallahassee during the Legislative ses- 
sion. He has contacted Legislators, 
particularly those Legislators who are 
members of the Fund. Due to their 
efforts, we are glad to report that on 
April 21 the veto of this Act was sus- 
tained by the House of Representatives 
with only one dissenting vote. 


POSSIBLE LEGISLATION 


Preliminary conversations have been 
held with officials in the Insurance 
Commissioner’s office by Chairman 
Barnes and the Eecutive Secretary and 
conferences are scheduled on possible 
legislation of a desirable nature which 


178 FLORIDA LAW JOURNAL 


will at the same time preserve and not 
unduly restrict the operations of the 
Fund. The preliminary conversations 
indicate that measures in the general 
public good will be worked out in an 
atmosphere of harmony and coopera- 
tion. 
* * 

We began last month a series of 
NOTES on the operation of the Fund. 
That one contained the Rules of Ad- 
mission to Fund membership. Having 
met the requirements and been ad- 
mitted to membership the new mem- 
ber is furnished a supply of serially 
numbered guarantee or policy forms 
and complete regulations governing 
their use. These forms include Appli- 
cations for a Fund Guarantee of Title, 
Committment to issue a Fund Guar- 
antee (which form is analagous to 
what is known as a “Title Binder’’), 
and Guarantee forms both for owners 
fee titles and for the validity of mort- 
gages. The use of the forms is dis- 
cussed in Regulation I which is set 
out below. 

REGULATION I 
NUMBERING, DISTRIBUTION, RE- 

TURN AND USE OF FORMS. 

(a) NUMBERING: 

The Fund shall number 
serially, beginning with num- 
ber one, each designated 
form with which the Fund 
obligates itself, as “Fund No. 
1” et seq. All forms of each 
designation issued to a mem- 
ber shall, beginning with 
number 1, be numbered 
serially so as to show the 
number being used by the 
member, as “Member No. 1” 
et seq. (The numbering is 
essential for keeping accurate 
member accounts.) The Fund 
shall, before distributing to a 
member, number all commit- 
ment and guarantee forms 
with the member’s account 
number. 

(e) DISTRIBUTION: 

All forms by which the Fund 
may be contractually obli- 
gated by members shall be 
charged to a member when 


distributed to him and 
credited to him when the 
Fund has received from the 
member the Fund’s_ copy, 
showing issuance commit- 
ment or guarantee. 


(c) RETURN OF UNUSED 
FORMS: 


When a membership is for 
any reason terminated, the 
unused forms that the mem- 
ber has on hand shall be re- 
turned to the Fund and the 
Fund shall issue its receipt 
therefor. The Executive Sec- 
retary shall decline, as long 
as the default exists, to issue 
to any member or firm of 
members additional forms 
when such member or firm of 
members is in default in the 
remittance to the Fund of ad- 
tional contributions. 


(d) SPOILED FORMS: 


When any form that con- 
tractually obligates the Fund 
is spoiled, it shall be plainly 
marked “Void” and the orig- 
inal and Fund’s copy shall be 
immediately forwarded to the 
Fund, and upon receipt there- 
of the Fund shall credit the 
member or firm of members 
for the form. 


(e) USE OF FORMS: 


General Statement: Although 
the Board of Trustees and 
the Executive Secretary do 
not desire to urge on the 
members a_ tedious system, 
with useless forms and meth- 
ods of handling them, they 
feel that it is advisable to 
proceed cautiously until ex- 
perience demonstrates what 
is essential and what can 
safely be omitted. It is essen- 
tial that the system be ade- 
quate to: Ist., Provide the 
Fund with adequate infor- 
mation to keep accurate and 
clear accounts for’ every 
member; 2nd., Give clients 
the kind of title contracts 
that they desire, need, and 
the practices in real estate 
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transactions call for; and 3rd., 
Operate the Fund so as to in- 
vite and maintain the confi- 
dence of all purchasers of real 
estate, mortgage lenders, and 
such institutions as the Fund 
may from time to time need 
to join with it in enlarging 
the financial responsibility be- 
hind the Fund’s guarantees. 
With those purposes in mind, 
the Board of Trustees and the 
Executive Secretary — solicit 
the cooperation of every mem- 
ber in using the forms in the 
following manner. (The Ex- 
ecutive Secretary will always 
appreciate suggestions from 
members for submitting to 
the Board of Trustees for im- 
proving forms and _ practices 
in the use of them.) 

1. Application — L. T.G.F. 
Form A. At present, there 
is no essential need for an 
application for an opinion and 
guarantee. Later, as shown 
by Regulation 38, it will be 
essential. However, the form 
is designed to give the title 
examiner valuable informa- 
tion at the beginning of his 
examination. Further, as the 
Fund personnel will be con- 
tinuously accumulating valu- 
able information on_ titles 
throughout the State, they 
will be able to be of assistance 
in many instances, if they 
have received a copy of the 
application. (In the course of 
its operations, the Fund will 
develop invaluable title infor- 
mation readily available to its 
members. ) 


2. Commitment — L. T. G. F. 


Form C. As the Fund’s guar- 
antees (Form 1 or Form 2) 
are not given until after the 
client has paid out his money 
and his deed or mortgage has 
been recorded, the client may 
desire a commitment (some- 
times called a “binder”) be- 
fore he pays out his money. 
Therefore, Form C has been 


provided, in triplicate. The 
Fund does not urge the use 
of the Commitment. However, 
if the circumstances are such 
that a commitment is made, a 
copy should be immediately 
mailed to the Fund. 

(The work involved in 
making the commitment is not 
entirely surplus, as much of 
the schedule will be in form 
for copying into the schedule 
on the opinion and guarantee. ) 
3. Title Opinion and Guaran- 
tee—Form 1. This form is 
printed in triplicate—one for 
the client, one for the Fund 
and the third for the member, 
—except that the copies for 
the Fund and the member do 
not have the stipulations 
printed on page 3. Page 3 on 
the copies provide for infor- 
mation that should be typed 
on the copies. Many times 
that information will be in- 
valuable for future use. 

ixceptions 2, 38 and 4, 
Schedule B, may be waived 
by the member. The member, 
subject to Regulation 2, is 
the sole judge of whether he 
waives Exceptions 2, 3 or 4, 
but if he does waive one or 
more of them, he must be 
cautious and furnish the Fund 
on its copy of the opinions 
and guarantee an adequate 
statement of the evidence on 
which he _ relied for the 
waiver, including copies of all 
survey plats, affidavits, and 
releases of liens. 

(In time of building, re- 
modeling, and with improved 
property generally, statutory 
liens are a great problem, 
when they cannot be excepted. 
Please be careful! If you are 
not already thoroughly famil- 
iar with the lien laws study 
them before you waive Ex- 
ception 4, Further, if you have 
any suggestions as to meas- 
ures to use in handling the 
problem, the Fund will ap- 
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preciate having the benefit of 
them. Printed waiver forms 
will be furnished you later.) 

(You will observe that Form 
1 provides for extending 
Schedule B to Page 4, if there 
is not sufficient space on page 
2. If extended from page 2, 
indicate on page 2 continua- 
tion to page 4. If the space on 
page 2 is not sufficient for 
Schedule A, you may extend 
it to page 3, beneath the 
stipulations. ) 

Form 1 has been designed 
for use in guaranteeing a 
leasehold, as well as fee title. 
If the client is a lessee, then 
strike the word “Owner” and 


eB 


type the word “Lessee”. If the 
lease is not of record then the 
member must, in Schedule A, 
2, give a brief description of 
the lease, and attach a com- 
plete copy of it to the original 
and Fund’s copy of the opinion 
and guarantee. 

4. Mortgage Opinion and 
Guarantee— Form 2. The 
comments above as to Form 1 
are appliable to the Mortgage 
form—Form 2, except in the 
comments as to space on page 
3 for continuation of Schedule 
A and the comments as to a 
leasehold.” 


This series will be continued in the 
next issue of NEWS and NOTES. 
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The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General's Office: 


Volume I, Forma Statutes, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 

Volume II, Statutes, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I; 

Volume III, FLorwwa Statutes, 1941 


Containing helpful and useful matter, including the British 
Statutes in force in Florida, Whitfield’s notes, selected Fed- 
eral laws in general use, and an index to the special and 
local laws of Florida. 


1947 CuMULATIVE SUPPLEMENT TO VOLUME I 
1947 CuMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1947 Cumulative Supplement to Volume I—$4.75 
(to purchasers out of the state—$5.50) 


1947 Cumulative Supplement to Volume IIT—$3.00 
(to purchasers out of the state—$3.30) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


FOR THE ASKING 


Four interesting brochures, on important and timely subjects, offered 
for complimentary distribution,* to afford every interested lawyer an 
opportunity to find out for himself just how fine a working tool Secun- 
dum really is. 

Ask for them and read them with a critical eye and if, as a result, — 
you are inclined to consult CORPUS JURIS SECUNDUM more fre- 

- quently, we shall consider ourselves well repaid. 
*In excess of 20,000 copies have already been 
mailed to lawyers who requested them. 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Avenue Extension Brooklyn 1, New York 
Publishers of Corpus Juris Secundum 
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THE HARRISO 
Law Book Publishers 


Pryor and Hunter Sts., Atlanta 2, Ga. 


HARRISON SERVICE SAVES TIME @ PROTECTS CLIENTS 
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